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NOTICE OF FILING

TO: ALL COUNSELOF RECORD

PLEASE TAKE NOTICE that on April 19, 2004,we filed with the Clerk oftheIllinois
Pollution Control Boardof the Stateof Illinois an original, executedcopyof CW3M Company,
Inc.’s Objection to the Illinois EnvironmentalProtectionAgency’sMotion for the Adoption of
EmergencyRules.

Dated: April 19, 2004

Respectftillysubmitted,

• CW3M Company

By: L’.Ax\~-L/--~ kc~’~
• Oneof Its Att4rneys

CarolynS. Hesse,Esq.
JonathanP. Froemel,Esq.
Barnes & Thornburg LLP
OneNorthWackerDrive
Suite4400
Chicago,Illinois 60606
(312)357-1313
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CLERK’S OFFICE

APR 192004

STATE OF ILLINOIS

CERTIFICATE OF SERVICE Pollution Control Board

I, on oathstatethat I haveservedthe attachedCW3M Company,Inc.’s Objectionto the
Illinois EnvironmentalProtectionAgency’s Motion for the Adoption of EmergencyRules by
placing a copy in an envelopeaddressedto All Counselof Recordfrom One North Wacker
Drive, Suite 4400, Chicago, Illinois, before the hour of 5:00 p.m., on this

19
th Day of

Afril, 2004.

~
CarolynS. He~~e

[This filing submitted on recycled paper asdefined in 35 III. Adm. Code 101.202]
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REcE~vED
• CLERK’S OFFICE

APR 192004
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

STATE OF ILLINOIS

IN THE MATTER OF: ) Pollution Control Board
) R04-22

PROPOSEDAMENDMENTS TO REGULATION OF ) (Rulemaking-Land)
PETROLEUMLEAKING UNDERGROUNDSTORAGE)
TANKS (35Ill. Adm. Code732) )

iN THE MATTER OF: )
) R04-23

PROPOSEDAMENDMENTS TO REGULATIONSOF ) (Rulemaking-Land)
PETROLEUMLEAKING UNDERGROUNDSTORAGE)
TANKS (35 Ill. Adm. Code734) )

CW3M COMPANY, INC.’S OBJECTION TO THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S
MOTION FOR THE ADOPTION OF EMERGENCY RULES

Plaintiff, CW3M Company, Inc. (“CW3M”), objects to the Illinois Environmental

ProtectionAgency’s (“IEPA”) Motion for the Adoption of EmergencyRules (“Motion”). In

supportof its objection,CW3M statesasfollows:

BACKGROUND FACTS

On January23, 2003,CW3M filed a threecountcomplaintfor declaratoryjudgmentand

mandatoryinjunction (the “Complaint”) in the Circuit Court of SangamonCounty, Illinois,

Chancery Division, Case No. 03-MR-0032, entitled CW3M Company, Inc. v. Illinois

EnvironmentalProtectionAgency. CW3M appealedIEPA’s denial of a FreedomofInformation

Act requestfor information concerningJEPA’s LUST ratesheets(“Rate Sheets”)and further

sought the invalidationof IEPA’s useof the Rate Sheetsas de facto rules to determinethe

reasonablenessofLUST sitereimbursementcosts(the“Rate SheetRules”).

In January2004, JEPAfiled proposedLUST Ruleswith the Board (the “LUST Rules”).

On March 15, 2004, the Board held its first hearingon the proposedLUST rules. Additional



hearings are scheduled for May 25 and 26, 2004. Ratescontainedin theproposedLUST Rules

are not the sameasthe ratescontainedin the RateSheetRules. At the hearingon March 15,

2004, it was obvious that stakeholderssuchas CW3M opposednumerousprovisionsof the

proposedLUST Rules. Documentsfiled by IEPA to support the proposedLUST Rulesalso

indicatedseriousflaws in theproposedLUST Rules.

On April 16, 2004, IEPA filed its Motion for Adoption of EmergencyRuleswhich ask

the Board to adopt the proposedLUST Rules. CW3M’s Complaint is set for trial on

April 21, 2004. Despiterepeateddemandsby CW3M for JEPA to admit that the Rate Sheet

Ruleswereinvalid, JEPA to datehasnot stipulatedto the invalidity oftheRateSheetRules.

ARGUMENT

I. No EmergencyExists to Justify EmergencyRulemaking.

JEPAargues,without support,that withoutits improperlypromulgatedRateSheetRules,

it lacks any methodfor determiningwhetherthecostssubmittedfor approvalandbudgetsand

applicationsfor paymentare reasonable. IEPA’s Motion, p. 2. IEPA fttrther argueswithout

supportthat it thereforecannotapprovebudgetsandapplications. IEPA’s Motion, p. 3. Finally,

IEPAexpressesconcernfor the consultantslike CW3M who “arehesitantto proceedunlessthey

know the costs will be reimbursedfrom the UST Fund.” IEPA’s Motion, p. 3. These

unsupportedjustificationsdo notjustify the exerciseof emergencyrulemakingpowerspursuant

to 5 ILCS 100/5-45. Therefore,theBoardshoulddenyIEPA’s Motion.

IEPA’s “emergency” is basedentirely on the allegedadditional administrativeburdena

case-by-caseanalysisof LUST reimbursementrequestsandbudgetproposalswould entail. Yet

IEPA fails to makeany factualconnectionbetweenits pastuseoftheillegal RateSheets,andits

allegedcurrentandfuture inability to determinethereasonablenessofLUST costs. BeforeIEPA
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beganto usethe RateSheetsasabar to obtainingreimbursementfor costsandtasksin excessof

theRateSheetamount,IEPA reimbursedhundreds,if not thousands,of requests. Without the

crutchof theRateSheets,JEPAadministratorswill only beburdenedwith the additionaltaskof

actuallyreviewing the work performedor the budgetproposal submittedfor reasonableness,

without automaticallycuttinganythingthat was“aboveaverage.”

IEPA’s alleged concern over providing certainty for the regulated community is

disingenuous. Anyone in attendanceduring the initial hearingon the proposedLUST Rules

understandsthat a little bit of uncertaintyis a small price to pay to avoid the randomchaos

inflicted by IEPA’s applicationoftheproposedLUST Rulesorthe existingRateSheetRules.

IEPA’s administrationofLUST fundreimbursementrequestsandbudgetproposalsforms

theheartof the alleged“emergency.” Yet, theseadministrativejustificationsare insufficientto

constitutean emergencyunder 5 ILCS 100/5-45. Citizensfor a Better Environmentv. The

Pollution ControlBoard, 152 Ill. App. 3d 105, 504 N.E.2d 166 (1st Dist. 1987). As thecourt in

Citizensfor a BetterEnvironmentstated,“the needto adoptemergencyrulesin orderto alleviate

an administrativeneed,which, by itself, doesnot threatenthe public interest,safety,or welfare,

doesnot constitutean ‘emergency’.” Id., 152 Ill. App. 3d at 109. As in Citizensfor a Better

Environment,the IEPA’ s justifications concerningthe administrativeburdenof reviewing the

reasonablenessofcostssubmittedis wholly inadequate.

Further, in Citizens,the court recognizedthat theBoard could haveadoptedrules years

before. Id., 152 Ill. App. 3d at 110. As in Citizensfor a BetterEnvironment,in the instantcase,

IEPA couldhavestartedtherulemakingprocessmuchearlier. In fact, 1996Amendmentsto the

Illinois EnvironmentalprotectionAct providesas follows at subparagraph57.7(c)(4)(C) “In

approving any plan submittedpursuant to Part (E) of this paragraph(4), the Agency shall
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determine,by aprocedurepromulgatedby theBoardunderitem (7) ofsubsection57.14,thatthe

costs associated with the plan arereasonable.. . .“ [emphasisadded]

Further,at leastasearly asJanuary2003, IEPA knew, or should have known as a result

of CW3M’s Complaint,that the LUST Ruleswere of questionablevalidity. Yet, ratherthan

addressingthese challengesproperly by immediately following the proper proceduresfor

promulgatingrules,JEPA insteadfiled a Motion for SummaryJudgmentagainstCW3M on the

groundsthat IEPA was not requiredto promulgatetheserules. Only after this unsupported

Motion for SummaryJudgmentwasdenieddid IEPA follow theappropriateproceduresto begin

therulemakingprocess.

IEPA’ s inexcusabledelay doesnot threatenthe public interest, safety, or welfare,but

merelythreatensto increaseIEPA’s administrativeburdenin determiningthereasonablenessof

reimbursementsundertheLUST Fund.

JEPA’sactionsin this casearesimilar to the actionstakenby theIllinois Departmentof

Public Aid in SennPark NursingCenterv. JeffreyC. Miller, 104 Ill.2d 169, 470 N.E.2d 1029

(1984). In SennPark, afterthe circuit court invalidatedillegally promulgatedrulesconcerning

the reimbursementfor Medicaid services,the Departmentof Public Aid filed an emergency

rulemakingin aneffort to circumventthecircuit court’s determination.SennPark, 104 Ill.2d at

174, 470N.E.2dat 1032. Theappellatecourtinvalidatedthe emergencyrule. Id.

In the instant case,less than a week before trial on CW3M’s Complaint concerning

whethertheLUST Ruleswereimproperlypromulgated,IEPA, like theDepartmentof PublicAid

in SennPark, attemptedto circumventthecircuit courtby propoundinganemergencyrule when

no emergencyexisted. The appellatecourt in SennPark invalidatedemergencyrulemaking

undersimilarcircumstances.
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BecauseIEPA’s justification for the emergencyrulemakingis purely administrative,no

emergency exists. IEPA’ s Motion shouldthereforebedenied.

WHEREFORE,for the reasons set forth herein, CW3MCompany, Inc. respectfully

requests that the Board deny the Illinois Environmental Protection Agency’s Motion for

Emergency Rulemaking.

CarolynS. Hesse,Esq.
JonathanP. Froemel,Esq.
Barnes & Thornburg LLP
OneNorthWackerDrive
Suite 4400
Chicago,Illinois 60606
(312) 357-1313
CHDSO1215269

By:

Respectfully submitted,

Company

Oneof Its

L

-5-


